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External Commercial Borrowings (ECBs) in India

1. Introduction on the ECBs

(i) ECBs are permitted as ‘commercial’ loans for ‘commercial’ purposes as to be received by
the eligible Indian borrowers from the recognized non-resident lenders in accordance to
updated guidelines as issued by the RBI from time-to-time.

(ii) ECBs are permitted in ‘any’ convertible foreign currency and also in Indian Rupee(both)

(iii) ECBs are permitted in the followings modes as :-

(a) Bank loans

(b) Floating or fixed rates ® Notes ® Bonds ® Non-Convertible Debentures (NCDs).
(c) Trade Credits (TCs) for the minimum period of 3 years

(d) Foreign Currency Convertible bonds (FCCBs)

(e) Foreign Currency Exchangeable bonds (FCEBs)

(f) Long Term Financial Lease

(iv) ECBs are permitted under the automatic and approval route (both)

(v) ECBs are also permitted from the foreign equity holder in Indian company where
(a) ‘Directly’ holding minimum 25% equity capital in Indian borrowing company
(b) ‘Indirectly’ holding minimum 51% equity capital in Indian borrowing company

(vi) ECBs are ‘not’ permitted in real estate activities like :

(a) Buying, selling & renting of commercial and residential properties
(b) Working as agent for buying, selling & renting

(vii) However ECBs are permitted in construction /development of industrial parks,
townships and SEZ

(viii) Limit and Leverage for the ECBs under Automatic route

(a) Maximum ECBs are permitted up to USD 750 million ‘per’ financial years ‘per’
eligible borrowers under ‘automatic’ route.

(b) Maximum ECBs liability - equity share ratio is permitted up to 7:1 under ‘automatic’
route. Ratio is ‘not’ required where existing plus proposed (both) ECBs are ‘not’
exceeding USD 5 million

(c) However exceeding beyond these maximum limits under the Para (a) and (b) are
permitted under ‘approval’ route

2. Eligible Borrowers:

(i) Definition of the eligible Indian borrowers is to include ‘all’ type of entities where FDIs are
permitted in India under the automatic and approval route (both) for borrowing the ECBs
in foreign currency denominated and INR denominated (both).

(ii) And also to includes the followings entities ‘additionally’ for foreign currency denominated
and INR denominated (both).
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(a) Port Trusts

(b) Units in SEZ

(c) SIDBI

(d) EXIM Bank

(e) ‘Registered’ entities those are engaged in micro-finance activities like
(ea) Registered as not for profit companies

(eb) Registered as societies, trusts, cooperatives and non-government organizations
(NGOs).

3. Recognized Lenders

(i) Recognized Lenders should be the residents of Financial Action Task Force (FATF)
complaint member’s countries/territories or resident of International Organization of
Securities Commissions (I0SCO) compliant member’s countries/territories only.

(ii) Multilateral and Regional Financial Institutions where India is member country

(iii) Individuals where they are foreign equity holders in Indian borrowing company
(iv) Foreign branch/subsidiary ‘Outside’ India of an Indian bank

4. Minimum Average Maturity Period (MAMP)

(i) MAMP is ‘specifically’ permitted for minimum period of 1 year where ECBs are to be
received by the manufacturing companies up to USD 50 million ‘per’ financial year only.

(ii) (a) MAMP is ‘generally’ permitted for minimum period of 3 years where ECBs are to be
received for ‘non’ specific purpose by Indian borrowing companies.

(b) Hence MAMP is permitted for minimum period of 1, 5, 7 or 10 years for ‘specific’
purpose by Indian borrowing companies as mentioned under the Para 4(i), (iii) to (v)

(iii) MAMP is ‘specifically’ permitted for minimum period of 5 years where ECBs are to be
received from foreign equity holder of Indian borrowing company and also are to be
utilized for ‘specific’ purposes like :

(a) Working capital
(b) General Corporate
(c) Repayment of rupee loans

(iv) MAMP is ‘specifically’ permitted for minimum period of 7 years where ECBs are to be
received for repayment of INR loan as availed for capital expenditures.

(v) MAMP is ‘specifically’ permitted for minimum period of 10 years where ECBs are to be
received for
(a) Working capital
(b) General corporate purposes
(c) Repayment of INR loan for ‘non’ capital expenditures purpose

(vi) ECBs are ‘not’ permitted from foreign branches or subsidiaries of the Indian banks where
MAMP is 5, 7 or 10 years
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5. Maximum All-in-cost / ‘other’ cost, Hedging Provisions and Legal Compliances

(i) Maximum All-in-cost / ‘other’ cost for the ECBs

(a) Maximum All-in-cost is permitted @ LIBOR (Bench mark rate) Plus 450 bps (4.5%) per
annum

(b) Maximum prepayment charge or penal interest for default or breach of contract is
permitted @2% per annum over and above maximum all-in-cost as abovementioned

(ii) Hedging Provisions for the Borrowers

(a) Minimum mandatory hedging is required @70% of principal plus interest (both) of the
ECBs where MAMP is less than 5 years.

(b) Minimum hedging tenor is required for 1 year thereafter to be rollover till expiry of the
ECBs.
(iii) Legal Compliances for the Borrowers

(a) Borrowers are required to compliance the RBI’s guidelines as applicable for the ECBs
in India otherwise liable for the penalties.

(b) Borrowers are required to submit an ‘one time’ report regarding signing of loan
agreement with the lender for obtaining Loan Registration Number (LRN) within 7
days of signing it to the RBI in form ‘ECB’.

(c) Borrowers are required to submit ‘monthly’ return regarding actual ECBs transactions
in form ‘ECB-2’ to the AD Category- [ bank within 7 days from closed of the month.

6. Not Permitted (Negative End-uses) ECBs for the Investments in :-

(a) Real estate activities

(b) Capital market

(c) Equity shares of the ‘other’ companies

(d) Working capital purpose ‘except’ from the
(da) Foreign equity holders of the Indian borrowing company
(db) or where MAMP is 10 years

(e) General corporate purposes ‘except’ from the
(ea) Foreign equity holders of the Indian borrowing company
(eb) or where MAMP is 10 years

(f) Repayment of Rupee loans ‘except’ from the
(fa) Foreign equity holders of the Indian borrowing company
(fb) or where MAMP is 7 years and loan was availed for capital expenditures

(fc) or where MAMP is 10 years and loan was availed for ‘non’ capital expenditures

(g) On-lending activities ‘except’ where ECBs are to be received by the NBFCs
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7. Delegated Powers by the RBI to AD Category-I Bank for the ECBs

(i) Change in the AD Category-I Bank

e Now AD Category-I bank is permitted to change the existing AD Category-I Bank after
obtaining a NOC from the existing AD Category-I bank

(ii) Cancellation of the LRN

¢ Ad Category-I Bank is permitted to approach to the DSIM-RBI for cancellation of the LRN
where ECBs are fully paid and also ‘all’ monthly ECB-2 returns have already been
submitted to the DSIM-RBI.

(iii) Refinancing of the Existing ECBs

(a) AD Category-I bank is permitted to allow for refinancing against the existing ECBs
where new ECBs is having ‘all-in-cost’ lower than the existing ECBs and also existing
borrower of ECBs is still eligible borrower at the time of fresh ECBs

(b) AD Category-I bank is ‘generally’ permitted to allow for refinancing of the ECBs to the
‘AAA rated corporates’ and for Maharatna or Navratna public sector undertakings
(PSUs) only

(iv) Conversion of the ECBs into Equity Shares

(a) Ad Category-I bank is permitted to allow to convert the ECBs into equity shares where
activity of borrowing entity is covered under the ‘automatic’ route for the FDIs or
permitted under ‘Govt. approval’ route for the FDIs and also Govt approval has
already been obtained for such conversion of the ECBs.

(b) Conversion is permitted with the lender’s consent and without any ‘additional’ cost
and also conversion should not be contravented the ‘sector cap’ for the FDIs if any
applicable.

(c) ‘Pricing’ guidelines for the valuation of the equity shares are to be obeyed in
conversion from ECBs to the equity shares.

(d) Borrower of the ECBs is required to inform to the RBI for partial or full conversion
into equity shares in form FC-GPR for the FDIs and also in form ECB-2 for the ECBs.

(e) Applicable prudential guidelines for the ECBs are to be compliance by the borrower.

(f) Borrower is required to inform to ‘other’ lenders also if any conversion from the ECBs
to equity shares.

(g) Prevailing ‘exchange’ rate of the foreign currency and ‘fair’ value of equity shares are
to be worked out as on date of conversion from ECBs to the equity shares.

(v) Security for Raising of the ECBs

e AD Category-l bank is permitted to allow creation or cancellation of charge on the
immovable assets, movable assets, financial securities and issue of corporate and/or
personal guarantee in favor of overseas lender or security trustee to secure the ECBs
after satisfaction of the following conditions :-

(a) Underlying ECBs should be in accordance to the ECBs guidelines.
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(b) NOC is ‘already’ obtained from the existing lender where refinancing of the ECBs is
desired.

(c) Loan agreement should have security clause to create or cancel charge in favor of
lender on the assets.

8. Late Submission Fee (LSF) for delay in the Reporting

e All ECBs borrowers are permitted to get regularize the followings delays by payment of the
LSF.

(a) Delay in reporting against drawdown of ECBs proceeds before obtaining Loan Registration
Number (LRN)

(b) Delay in filing of the Form ECB-2 as monthly returns

(c) Penalty for delay in filing of the Form ECB-2/Form ECB is Rs. 50,000 and Rs. 1,00,000
‘per’ year where delay in filing is ‘not’ exceeding 3 years and exceeding 3 years respectively

(d) ‘Non’ payment of LSF is treated as FEMA contravention and required compounding

(e) Delay in filing of ECB and ECB-2 will ‘separately’ treated reporting contraventions and
liable for LSF ‘or’ compounding

9. Guidelines for Lending and Borrowing Banks
¢ Lending and borrowing by Indian banks through their branches/subsidiaries ‘outside’ India
are required to obey the prudential guidelines as issued by the Department of Banking
Regulation of the Reserve Bank of India.

10. Special Eligible Borrower for the ECBs

(i) For Resolution Applicants under Corporate Insolvency Resolution Process (CIRP)

(a) Now Resolution Applicants under CIRP are also permitted as ‘eligible’ borrowers to
receive the ECBs from the ‘recognized’ lenders for resolution under CIRP for repayment
of the domestic rupees loans, other liabilities or creditors etc.

(b) These ECBs are permitted under ‘approval’ route only
(c) These borrowers are ‘not’ permitted to receive ECBs from the branches or subsidiaries
of Indian bank as located ‘Outside’ India
(ii) For Startups
(a) An entity recognized as startup by the central Govt. is permitted to receive the ECBs.
(b) MAMP is required for a minimum period of 3 years

(c) Foreign branches/ subsidies ‘outside’ India of Indian banks are not permitted to give
ECBs to the Startups

(d) ECBs are permitted up to USD 3 million per financial year

(e) ECBs are permitted ‘without’ any restriction on all-in-cost

(f) ECBs are permitted ‘without’ any restriction on End-uses

(g) ECBs are permitted ‘without’ any restriction on Securities as to be provided
(h) ECBs are permitted ‘without’ any restriction on Conversion into equity shares
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11.

(iii) For Borrowers under Investigations/ Adjudication/Appeal under FEMA, 1999
(a) ECBs are permitted ‘without’ any restriction on borrowings
(b) However borrower is required to inform AD Category -1 bank/RBI

(iv) For Oil Marketing Companies (OMCs)
(a) MAMP is required for a minimum period of 3 years
(b) ECBs are permitted for working capital purposes
(c) ECBs are permitted under automatic route
(d) ECBs are permitted ‘without’ hedging’s

Conclusion on the ECBs

(i) ECBs are permitted as ‘commercial’ loans for ‘commercial’ purposes as to be received by
the ‘eligible’ Indian borrowers from the ‘recognized’ non-resident lenders.

(ii) ECBs are permitted in ‘any’ convertible foreign currency and also in Indian Rupee(both)

(iii) ECBs are permitted under the automatic and approval route (both)

(iv) Maximum All-in-cost is permitted @ LIBOR (Bench mark rate) Plus 450 bps (4.5%) per
annum

(v) Minimum mandatory hedging is required @70% of principal plus interest (both) of the
ECBs where MAMP is less than 5 years.

(vi) Borrowers are required to compliance the RBI's guidelines as applicable for the ECBs in
India otherwise liable for the penal provisions

(vii) An entity recognized as startup by the central Govt. is permitted to raise the ECBs.

® Disclaimers:

(I) Despite our best efforts taken to avoid any error or omission, there may still be chances for such

(1)

6

errors and omissions to be crept in inadvertently. Author shall not be responsible for any
damage or loss in whatever manner, consequent to any action taken on the basis of contents of
this article, caused to any person, whether a reader or not.

The text of this email may contain information, which is proprietary and/or confidential or
privileged in nature belonging to Satish Agarwal The recipient if not the addressee should not
use this message if erroneously received and access to this email by anyone other than the
addressee is unauthorized. The recipient if not the intended addressee should delete the
message. The recipient acknowledges that Satish Agarwal may be unable to exercise control or
ensure or guarantee the integrity of the text of the email message and the text is not warranted
for completeness and accuracy and is subject to change without notice. The recipient further
acknowledges that the views contained in the email message are those of the sender and may
not necessarily reflect those of Satish Agarwal
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